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*¥1023 GMO LABELING: CALIFORNIA’S PROPOSITION 37 AND
FEDERAL CONSTITUTIONAL IMPLICATIONS

While genetically modified organism (GMO) labeling laws have been proposed on national, state, and local levels, it is
probable that California will become the first state to pass a GMO labeling law. California’s Proposition 37, or the Right to
Know Genetically Engineered Food Act, is subject to voter approval on November 6, 2012.* The proposed act would require
food partially or entirely produced with genetic engineering to be conspicuously labeled “Genetically Engineered” or
“Partially Produced with Genetic Engineering.”? Any food commodity not so labeled will be deemed misbranded.® The law
also prohibits genetically modified (GM) foods from being labeled as ““natural” or any close derivative.*

Similar legislation was proposed in Vermont and Connecticut, but have failed amid headlines such as “GMO Legislation
Update: Monsanto Trumps Democracy in Vermont, Connecticut™ and “Connecticut Fears Monsanto -- Bill to Label GM
Ingredients Dead Due to Law Suit Worries.”® Connecticut lawmakers attributed the failure of the proposed legislation to
threatened lawsuits by food producers.” Food manufacturers and GM seed producers, such as Monsanto, that fear labeling
will reduce their profits will likely challenge the constitutionality of the proposed act. Allegations will likely include that
GMO labeling is preempted by federal law and that it will unduly burden interstate commerce.

*1024 1. FEDERAL PREEMPTION

The Supremacy Clause of the U.S. Constitution® “invalidates state laws that ‘interfere with, or are contrary to,” federal law.”
Federal laws may supersede state laws in several ways.® Express preemption occurs when “Congress is empowered to
pre-empt state law by so stating in express terms.”*t Implicit preemption arises absent express preemptive language through
field or conflict preemption.®? Field preemption occurs when it can be inferred that “Congress ‘left no room’ for
supplementary state regulation.”” Conflict preemption arises when “compliance with both federal and state regulation is a
physical impossibility.”

A. Express Preemption

Express preemption occurs when a federal statute explicitly states that it intends to preempt state law.*> The Federal Food,
Drug, and Cosmetic Act specifically lists food standards of identity that must be identical to federal regulations.® This
includes certain standards for labeling, but does not include a definition for false and misleading labeling, a definition of
“natural”, or anything related to GMO labeling.”” The act does not expressly preempt state law associated with GMO
labeling.

B. Implicit Preemption



The Food and Drug Administration (FDA) labeling requirements define a misbranded food as a “false or misleading
representation with respect to another food ....”** California’s Proposition 37 enlarges the definition of misbranded to any
food “entirely or partially produced with genetic engineering and that fact is not disclosed.”® The FDA has specific
requirements for food labels, but also allows volunteer labeling of additional information.?

*1025 Courts generally analyze implicit preemption with an assumption against preemption.?* In Holk v. Snapple Beverage
Corporation, the Third Circuit found that Congress had not regulated so comprehensively in the food or beverage field as to
leave no room for states.?? The court considered the state’s historic governance of food labeling and a state’s interest in health
and safety.? It found that federal labeling laws, which had not specifically defined “all natural,” did not implicitly preempt
state law.*

The FDA is authorized to “promote honesty and fair dealing in the interest of consumers.”? California lawmakers have an
obligation to promote health and safety in California. While the proposed law adds an additional level to the definition of a
mishbranded food item, it does not appear to directly or indirectly conflict with federal regulations. States have the unique
ability to meet the needs of their people and act as “laboratories of democracy.”® California lawmakers drafted Proposition
37 to add an additional level of protection for consumers and not to directly conflict with federal law. As there is not clear
evidence that Congress intended for federal regulations to preempt GMO labeling laws, federal preemption most likely does

not apply.

Il. COMMERCE CLAUSE

The Commerce Clause of the U.S. Constitution authorizes Congress to regulate commerce among the several states.?” The
Dormant Commerce Clause, a legal doctrine inferred from the Commerce Clause, limits or restricts state regulations that
would affect interstate commerce.?? When analyzing if state action has violated the Dormant Commerce Clause, courts must
determine if the state law discriminates against interstate commerce.? Nondiscriminatory laws that have only an incidental
effect on interstate commerce are valid unless the burden exceeds alleged local benefit.* The U.S, Supreme Court stated “the
extent of the burden that will be tolerated will of course depend on the nature of the local interest involved, and on whether it
could be promoted as well with a lesser impact on interstate activities.”

*1026 A. State Interest

California’s Proposition 37 cannot be seen as protectionist or facially discriminatory as it does not favor in-state economic
interests over out-of-state economic interests. California promulgated Proposition 37 to protect public health and safety, a
legitimate state interest. The state legislative findings declared that the result of genetic engineering is not predictable or
controllable and could lead to adverse health or environmental consequences.® The environmental consequences include
destruction of agricultural areas and the impairment of drinking water from the use of additional herbicides on GM crops.*
The pollution of California’s water sources and the ingestion of genetically engineered food that could pose future health
issues will likely be seen as legitimate state interests.

B. Burden on Interstate Commerce

While California will claim that the burden on interstate commerce is only incidental, manufacturers facing the cost of
relabeling goods will claim there is a significant financial burden. Producers and packagers of GM products will likely claim
that GMO labeling would force manufacturers to change nationwide labels that already meet federal requirements. They will
probably also argue that the creation of special labels, strictly for California, will be costly, and the specific segregation for
different labels could slow or inhibit the production line.

The FDA issued draft guidance on voluntary labeling of bioengineered foods in 2001, and its findings showed that the label
change would be a onetime burden and that the recordkeeping related to verifying if the food contained GM products would
not likely be a significant burden relative to the size of most operations.** Most food manufactures that would challenge GMO
labeling probably operate on a large scale and the burden will not likely be significant.

The California legislature is addressing a legitimate local concern and has done so with the least-restrictive means possible.
Monsanto’s website claims that consumers can “easily avoid” products with GM ingredients by purchasing only certified



organic products.® Whole Foods Market, a national grocery store chain that provides a large variety of organic products and
that tries to keep GMO products off its shelves, admits that its stores sell GMO products “due to the pervasiveness of
GMOs.”® The only way consumers can truly avoid GM products, if they so choose, is to know what products have
bioengineered ingredients. Labeling is most likely the least-restrictive means to inform consumers.

*1027 Conclusion

It will not likely be found that Proposition 37 is preempted by federal law. State actions of this kind are neither expressly
preempted by the federal Food, Drug and Cosmetic Act, nor implicitly preempted by Congress’s actions. The outcome of a
Dormant Commerce Cause claim depends largely on how GM manufacturers and producers impute the costs of relabeling in
California. There are various studies that show there would only be a relatively small cost associated with changing the labels
and tracking GM products. However, preemption and Commerce Clause implications could be avoided by enacting a GMO
labeling law at the federal level. If ninety percent of the public is truly in favor of GMO labeling,* politicians will not be able
to ignore their constituents indefinitely.
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