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MOVING BEYOND THE INDUSTRIAL ORGANIC FOOD MOVEMENT:
RETHINKING ORGANIC FOOD REGULATIONS

Introduction

One of the fastest growing sectors of the food economy, the sale of organic and non-genetically modified foods has
burgeoned from $1 billion in 1990 to $26.7 billion in 2010.* Over the past two decades, as the demand for organic foods has
grown, the industry has evolved significantly, from a group of small-scale farmers who sold their goods at local farmers
markets to large-scale, modern industrial farming operations.? As consumers have grown more knowledgeable about the
ecological and health effects of pesticide use and chemical fertilizers, they have also begun demanding more information in
the marketplace. In a recent decision by the Sixth Circuit Court of Appeals, the court struck down an Ohio law that kept dairy
farmers who were compliant with federal organic standards from labeling their goods as free of antibiotics, pesticides or
synthetic hormones.® The decision was celebrated as a victory for both consumers and the organic industry, since both parties
will benefit from consumers having more information to inform their purchases.* Ohio’s now-voided law illustrates an
underlying tension: despite the boom of the industry and the growing demand for organic foods, current standards regulating
the production and distribution of organic and non-genetically modified foods may be falling short of protecting the
environment and supporting sustainability. The current framework allows for large-scale farming operations to easily adapt
their techniques to meet organic production requirements. While this benefits consumers by making organic goods more
accessible and affordable, the federal standards do not provide for adequate transparency or consistency. Gaps in the current
regulations prevent consumers from accessing information that can more fully inform their purchases, and this calls into
question whether Congress has achieved its intent in creating a meaningful national organics program.

I. The Organic Food Movement: Past and Present

The organic movement traces its roots to the 1960s.5 Choosing “organic” was not just an alternative to industrial farming; it
was an act of political protest for many Americans during the Vietnam War,® as the same companies that produced chemicals
like Agent Orange were also distributing agricultural pesticides to American farmers.” The federal government did not
respond to the growing organic food industry for a number of years, and this led some states to provide some form of
regulation to attempt to fill the gap. By 1990, nearly half of all states had passed some form of regulation, but each state’s
approach differed greatly and varied in efficacy.® Foods labeled as “organic” could have anywhere from 20 to 100% of
organic ingredients.® Third-party certifiers were labeling foods as ““ecologically grown,” “natural,” “wild,” and “residue
free.” In the absence of federal oversight, consumers were left wading through various seals, third-party certifications, and
labels, wondering how they differ, and which foods were truly organic.

The Organic Food Production Act (“OFPA” or “Act”) emerged in the 1990s, but it took over ten years before the U.S.



Department of Agriculture (“USDA”) promulgated final rules to implement the legislation. At last, in 2002, the USDA
established guidelines for growing, certifying, and marketing organic foods with the goals of (1) alleviating consumer
confusion over organic foods; (2) providing uniform standards for the labeling of organic products; and (3) promoting
interstate commerce in the organic food market by harmonizing regulation.? In doing so, the OFPA primarily functions
through three process-based mechanisms®--certification, authentication, and labeling. The regulations thus focus not on the
final product itself, but on the processes of growing and preparing organic goods, such as how soil fertility is maintained and
how livestock are managed.*

To ensure that organic growers comply with federal standards, the regulations require that organic farmers who gross more
than $5,000 annually be formally certified through a USDA-accredited certifier in order to sell or label their products as
“organic.” Farmers who make less than $5,000 each year, and who sell directly to consumers through farmer’s markets or
other direct methods, are not required to go through the formal certification process.*® These growers can instead opt to sign a
declaration of compliance.” However, should these farmers decide to sell their goods through conventional methods (e.g.,
through grocery stores), they cannot use the label ““certified organic” unless they obtain official certification.t® But official
certification can be pricey and time-intensive,”® and the certification process presents procedural hurdles that may
inadvertently yet significantly narrow the market through which local and small family farmers can sell their goods.? Some
growers argue that while certification serves certain public-policy interests by helping ensure the integrity of organic goods,
the rising administrative costs associated with the certification process has made organic certification an industry in itself.2

In addition, once a farm obtains certification, certifying agents will periodically conduct on-site inspections to monitor
compliance with federal standards.? Certified-organic farmers are required to maintain detailed records of all substances
applied to the fields, the names of individuals who applied the substances,* as well as water test records, inspection reports,
and sales records.?

Finally, the organic labeling guidelines prescribe a system in which an organic product can fall into one of four categories:
(1) “100% Organic,” if the product contains 100% organic ingredients; (2) “Organic,” if the product contains between 95 and
99% organic ingredients; (3) “Organic Ingredients,” if the good contains between 70 and 94% organic ingredients; or (4)
“Some Organic Ingredients,” if the product contains less than 70% organic ingredients.?® Goods that fall into this last category
cannot use the word “organic” on the front of the label, but may list the organic ingredients on the back.?

11. Current Regulations May Exacerbate Consumer Confusion and Fall Short of Promoting Sustainability

Though the OFPA appears to provide a comprehensive framework to regulate the organic food industry, the Act contains
several troubling holes that may preclude the benefits of meaningful regulatory scheme.

First, the standards do not ensure that organic foods are truly free of pesticide residues and genetically modified organisms
(“GMOs”). Although the current regulations prohibit the use of pesticides and GMOs, the spraying of pesticides on adjacent
farms can contaminate the water supply, which may in turn feed nearby organic farms.2? A Senate Report on the OFPA
recognized this risk, indicating that even when organic farms adhere to federal standards, they “may produce products with
minimum residues dueto inadvertent environmental contamination, such as drift from a neighboring farm.”? Despite these
concerns, organic crops are generally not tested before being distributed. While Congress recommended in the Act that the
regulatory program ““require periodic residue testing by certifying agents” to determine “whether such [certified-organic]
products contain any pesticides or other non-organic residue or natural toxicants,” nothing in the current regulations actually
requires that organic crops be tested regularly.®* One study conducted by the USDA, the California Department of Pesticide
Regulation, and the Consumer Union uncovered that pesticide residues were present in up to 27% of organic produce, despite
the regulations’ attempts to ban the presence pesticides in organic produce.®* The authors of the study explained that the
results were likely due to “the capacity of wind, rain, fog, and irrigation water to move pesticides beyond the fields where
they were applied.”*

The current regulatory scheme may actually disincentivize post-harvesting testing. Certifying agents can only conduct such
tests when they have “reason to believe” that a product has been contaminated with a prohibited substance.® Typically, such
an obvious breach does not occur. Farmers are required to report any “drift of a prohibited substance to any field, production
unit, site, facility, livestock, or product,” but in many cases, farmers may remain unaware that such contamination has even
occurred.® This is further exacerbated by the reality that, even if a certifying agent suspects that contamination has occurred,



the statute requires testing to be done at the agent’s expense. There are thus few incentives for agents to conduct
post-harvesting testing.*

Moreover, there is a gap between the regulatory standards and consumers’ perceptions of what those standards mean. A poll
in 2000 showed that nearly 70% of consumers believed organic foods to be chemical or residue-free.® Similarly, while it is
widely accepted that organic foods are free of genetically modified ingredients, this notion may not be accurate, given the
frequency with which organic foods are contaminated with products of genetic engineering.*” However, because organic
farmers are prohibited from using most pesticides, antibiotics, or products of genetic engineering, purchasers of organic
goods can rest assured that they are not financially contributing to the use of such substances or technology.*

Yet the regulations have also failed standardize a variety of claims that third-party certifiers continue to use in marketing food
products. For example, despite the public perception of what constitutes “free-range” goods, free-range chickens “still spend
all or most of their time indoors, crammed onto a large, feces-covered floor.”® Regulations require that “free range” chickens
have access to the outdoors, but there are no other criteria regulating the use of the term, including the size of the outdoor
area, or the amount of outdoor space allotted per animal.* While the USDA is working to define terms such as “free range”
and “grass fed,”* there are a number of other terms that the government is not yet taking steps to address--including
“hormone free”” and “no chemicals added.”*

Conclusion

While OFPA has indeed provided some baseline standards for regulating the growing organic food industry, the USDA
should take steps to provide a more meaningful national organics program that minimizes consumer confusion and better
integrates the values of conservation and sustainability that reflect the founding ideals of organic farming. Such solutions
could include requiring that residue testing be conducted before organic goods are sold. This would provide a check against
contaminations that would otherwise remain unknown, and would prevent mislabeling of foods that are not truly organic. The
USDA could additionally implement a more nuanced framework that allows and incentivizes producers to go beyond
meeting baseline standards. Such a regulatory scheme could set organic standards as a baseline for production, but allow
producers to obtain reduced-cost third-party certification for value-added attributes-- such as whether a producer used all
natural methods to control pests, or whether the food was locally produced.* This type of framework could serve to not only
increase the rigor of the standards,* but would also reward small growers whose practices more fully embody the values of
purity and healthfulness underlying the organic food movement. Guidance can be sought from countries like Brazil and India,
which have implemented informal mechanisms to certify organic goods through co-op groups of farmers who can obtain
certification under one certificate, so long as they maintain an internal quality management system.* Finally, the USDA
could establish strict standards for food descriptors such as “natural” and “residue free,” so that consumers can distinguish
truly organic foods from competing ones. Closing the gaps in the current regulatory framework will undoubtedly require an
innovative approach--but to remain true to the ideals of the organic food movement, the standards should do more to protect
our environment, promote a sustainable distribution system, and eliminate the bewildering array of food labels.
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