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*1047 UNINTENDED CONSEQUENCES: THE ENVIRONMENTAL
IMPACT OF BORDER FENCING AND IMMIGRATION REFORM

INTRODUCTION

On June 27, 2013, the United States Senate passed S. 744, the “Border Security, Economic Opportunity, and Immigration
Modernization Act” (“Senate Bill”).t This legislation represents the most recent effort at comprehensive immigration reform
by federal lawmakers. A key part of the legislation involves measures aimed at improving border security.?2 The Senate Bill
calls for at least 700 miles of fencing along the Southern border of the United States.® In some areas, newer pedestrian fences
would replace older vehicle fences, and double layer pedestrian fencing may be added in other locations.* Although they have
clear national security benefits, border fences raise serious environmental concerns that lawmakers may want to address
before any bill authorizing new or re-enforced fencing is signed into law.®

The recent comprehensive immigration reform debate has focused on the Southwest border of the United States. The effects
of increased border security measures on the Southwest’s unique and diverse ecosystems, however, are often overlooked.®
The border fencing required by the recently proposed Senate Bill will likely cut across delicate desert plant and wildlife
habitats.” For example, the San Pedro Riparian National Conservation *1048 Area is located on the United States’ border
with Mexico, and is estimated to be home to eighty species of mammals, forty species of amphibians and reptiles, and
two-hundred fifty species of migrant birds.® Unique ecosystems such as the San Pedro Riparian Area are rare in nature.?
When border fences are allowed to cut across delicate habitats, without the associated effects being fully understood and
properly mitigated, the vitality of unique plant and animal species are placed in danger.x

1. IMPACT ON THE ENVIRONMENT

Presently, the United States’ border with Mexico is marked by about 670 miles of fencing.** The majority of this fencing was
authorized by the Secure Fence Act (SFA) of 2006, and was built between 2006 and 2009.% The current border fences have
cut across the natural ranges of many animal species, making the animals vulnerable to natural disasters, such as wildfires.*
Also, when not properly constructed, border fences can act as dams during periods of heavy rainfall, which causes severe soil
erosion.** The full effect of border fencing on the environment, however, is yet to be realized.

Fencing can affect the natural flow of floodwater across the border, in turn causing substantial changes to natural habitats.* In
the spring of 2008, the Department of Homeland Security (DHS) completed a 5.2-mile border fence near the Organ Pipe
Cactus National Monument in Southern Arizona.*® Prior to the fence being built, Organ Pipe officials expressed concern that
the fence may impede the flow of water during heavy monsoon rains.*” Then, later in 2008, the border fence turned into a dam
after several days of rainfall followed by a severe monsoon thunderstorm.® The National Park Service *1049 conducted a
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study following the incident and found that the pooling of water against the fence had caused soil erosion and damage to
riparian vegetation.*® The study recognized the strategic importance of border fences, but recommended that the design of the
fences be reevaluated.?

Furthermore, any additional or reinforced fencing along the Southwest border will continue to disrupt the migratory ranges of
important endangered species. For instance, current border fences have already hindered efforts to save the jaguar, which has
been listed as an endangered species since 1977.2 Jaguars have historically migrated between Southern Arizona and
Mexico.? Restricting the movement of jaguars has hampered their ability to reach traditional breeding areas, in turn slowing
down the growth of jaguar populations in the United States.® It is estimated that current jaguar breeding areas exist
exclusively in Mexico and Central America.” Unfortunately, the previous laws authorizing the Department of Homeland
Security (“DHS”) to build border fences have also allowed them to waive compliance with laws designed to protect
endangered species.®

1. DHS WAIVER

Past immigration reform bills have authorized the Secretary of Homeland Security (“DHS Secretary”) to waive compliance
with environmental protection laws whenever they interfere with the construction of border fences. The existence of this
unlimited waiver authority has raised serious concerns among environmentalists working to preserve the biological diversity
of the American Southwest.?

The 1996 lllegal Immigration Reform and Immigrant Responsibility Act (IIRIRA) allowed the DHS Secretary to waive
compliance with the National Environmental Policy Act (NEPA) and the Endangered Species Act (ESA).# This waiver was
expanded in the 2005 REAL ID Act, and allowed the DHS Secretary to “waive all legal requirements [ ... ], in such
Secretary’s sole discretion, determine [d] necessary to ensure expeditious construction of *1050 the barriers and roads under
this section.”? Furthermore, when Congress passed this waiver, it revoked the federal courts’ jurisdiction to hear any claims
against the waiver authority, unless the claims successfully presented a constitutional challenge.?

The Senate’s recently passed immigration bill sustains the use of this broad waiver authority. The Senate Bill, like past
immigration laws, allows DHS to waive environmental protection laws and regulations whenever they impede the
construction of border fences.*

This broad waiver authority has been used expansively in Arizona in the past. For instance, when DHS built a border fence
across the San Pedro Riparian National Conservation Area, it waived compliance with NEPA, Arizona-ldaho Conservation
Act, ESA, Clean Water Act, Clean Air Act, National Historic Preservation Act, Administrative Procedure Act, Wild and
Scenic Rivers Act, Safe Drinking Water Act, and several other laws.®* These critical environmental protection laws were
waived in their entirety by DHS.®? The United States District Court for the District of Colombia was asked to rule on this
expansive use of DHS waiver authority to build border fences in Defenders of Wildlife v. Chertoff.** Ultimately, the court
found that it lacked jurisdiction to reach the merits of the plaintiffs’ claim.** The outcome of Chertoff is not controversial, as
the district court simply followed the law that has been established.®* However, the case is noteworthy because it highlights
the challenges faced by those seeking to establish a reasonable balance between environmental protection and border
security.

111. RECOMMENDATIONS

The current waiver authority granted to DHS leaves little recourse available to those seeking to harmonize the
often-conflicting goals of border security and environmental protection. The immigration bill passed by the Senate would
once again grant DHS the broad authority to waive compliance with environmental laws.*® The DHS should ultimately be
allowed to defend the nation’s borders through any legal and reasonable means necessary. However, the policy goals behind
environmental laws would be best served if DHS was required to study and publish the effects of its undertakings on the
Southwest’s ecosystems. *1051 The next immigration reform bill signed into law will give lawmakers a chance to
specifically address DHS’s broad authority to waive environmental protection laws.

It is important to recognize that the comprehensive immigration reform bill passed by the Senate may never be signed into



law.*” The US House of Representatives appears to prefer a different approach to immigration reform than the Senate.®
However, both chambers agree that improved border security is a critical component of comprehensive immigration reform.*
Likewise, immigration reform legislation recently proposed in the House also contains provisions that authorize border
fencing.* The proposed House legislation also grants DHS the authority to waive compliance with environmental protection
laws in order to build border fences.** However, the path that any border fence authorization takes into becoming law does
not change the previously discussed negative impact that border fences can have on the environment.

If DHS were to comply with environmental protection measures, the construction of fences could still continue, but their
environmental impact would be better understood. Proper notice of DHS’s undertakings would allow their negative effects on
the environment to be mitigated to the maximum possible extent. At a minimum, DHS could be required to comply with
NEPA, and prepare an Environmental Impact Statement (EIS) whenever it seeks to construct a border fence across plant and
wildlife habitats.? The preparation of an EIS would not defeat DHS’s ability to build fences, but it would ensure that
Southwest communities have notice of the agency’s undertakings, and allow them the best possible opportunity to mitigate
environmental damage.
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